Commontivealth Atilities Corporation
Office of the Executive Director

0

May 7, 2007

Mr. Shino Moroo

Marubeni Corporation

2™ Floor, Marubeni Corporation
4-2 Ohtemachi, | Chome
Chiyoda-ku, Tokyo 100-8088 Japan

RE: CUC Privatization RFP 07-001: Notification of Proposer’s Protest & Appeal to QPA.

Dear Mr. Moroo:

On February 22, 2007, one of the firms initially interested in the privatization offer of the Commonwealth
Utilities Corporation (CUC), US Commonwealth of the Northern Marianas Islands (CNMI), filed a
procurement protest.

This protest has been appealed to the CNMI Office of the Public Auditor (OPA). Prior to issuing his opinion,
the Public Auditor requested that the CUC notify all firms involved in the RFP. The Public Auditor will
accept comments regarding this protest from you until May 14, 2007.

Kindly forward your comments by such deadline to this address:

Michae! S. Sablan, CPA

Public Auditor

Office of the Public Auditor

1236 Yap Drive, Capitol Hill

P.O. Box 501399

Saipan, MP 96950 e-mail: mail@opacnmi.com

In addition, please provide a copy of such comments, if any, to all other interested parties, including the
appellant (see enclosed list of contact information), and CUC at the address below and/or by email to Ms.
Betty Anne Diaz at bettyv@deuc.gov.mp.

Si
(
AN CYGUERRER
Exeddtive Director
Enclosures: 1. Telesource Letter of Protest (dated 02/22/07) 3. OPA Letter to CUC (dated 05/02/07)

2. Telesource Appeal to OPA (dated 03/30/07) 4. List of Contact Information for the 11 Firms

cC: Michael S. Sablan, CPA, Public Auditor
Attorney General
Director, Procurement & Supply
Robert J. O’Connor, Esg.

CUC is an Equal Opportunity Provider and Employer
Third Floor, Toeten Dandan Luilbing ¢ .0, Dox 501220 Chk
Sapan, F1{) 069301220
Telephone: {670) 233-70253/7032 ¢ Farsimile: (670) 235-3131
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When CUC pcriodically. opts to entertain proposals for the 'privatization of its : F
utility business, the ‘various offerors invariably are required to spend hmdreds of
" thousands of dollars preparing their offers and then attending various CUC meetings

and hearings concerning the offers or concerning protests related to the offers or
CUC’s evaluation procedures.

Telesource CNMLI, Inc. has already been certified by CUC, in its previous RFP
attempts at privatization, as a Qualified Offeror.

Now CUC is requiring Telesource and other offerors to pay a fee of $25,000
just for CUC to determine whether or not the offeror will be qualified to pay an
additional $50,000 to obtain a privatization RFP package.

Grounds of Protest

1. This Is An Invalid Use Of The RFP Process.

Neither the CUC procurement regulations (Commonwealth Register Vol. 12
~ No. 6 e 15, 1990) nor the Department of Finance procurement regulations allow
for the use of RFPs to whether a potential offeror is to be pre-qualified. To
the contrary, the regulations require that the offerors’ qualifications become one of
the criteria for the ultimate RFP which awards the governmental contract.(see §70-
30.3-210 (e), (e)(3) (ii), (g) and (h)). These same regulations require that price be a
factor in every RFP (“Price or cost to the government shall be included as an
evaluation factor in every solicitation for proposals.” (§70-30.3-210(e)), a further
indication that RFPs are not to be used for other purposes, such as the use employed-
 here — a pre-qualification and revenue raising technique.

2. These Fees Are Um_ onable And Unlawful.

CUC has no authority by law or regulation to charge either the $25,000 pre-
 qualification fee or the $50,000 RFP package fee. These fees are unreasonable, an
unlawful tax, and confiscatory. They bear no logical relationship to the cost of work
to be done or the services to be rendered in return by CUC or its representatives. This
is especially true in the case of Telesource CNMI, Inc. ~ Telesurce was previously

certified by CUC as a qualified bidder/offeror. To require Telesource to pay $25,000
just to get re-certified is unreasonable and unlawful.

The $25,000 and $50,000 fees are either a tax or a user’s fee. Neither the
CNMI Constitution nor the CNMI Legislature authorized CUC to assess taxes. If
CUC claims it instead to be a user’s fee it fails because it is excessive and goes
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beyond what is needed to defray CUC’s costs. See, Nitkin v. Administrator of Health

Services, 91 Misc.2d 478, 399 N.Y.S. 2d 162; Jacksonville Port Authority v. Alamo

Rent-A-Car, Inc,, 600 So.2d 1159, 17 Fla. Weekly D1312.

These fees must bear some reasonable relation to the extent and nature of the

services rendered, and not be arbitrary. See, Smith v. Carbon County, 90 Utsh 560,

63 P.2d 259, 108 ALR 513; State ex rel Davidson v. Gormap, 40 Minn. 232, 41 NW
948. '

3. Evaluation iteria Vapue, Ambi

And Capable Of Unilateral

(a) CUC Resmmg 'I'he Right To Modxﬁ Evaluation Criteria Is
Forbidden By Regu

CUC Regulation § 70-30.3-210(c) requires “adequate” public notice of the
request for proposals. This means the notice must not be vague or ambiguous or
susceptlble to changes at the whim of CUC.

CUC’s RFP #07-001 at page 42 establishes a point system to evaluate the
qualifications of each offeror. It begins with this paragraph -

This is a sm:nmafy of the criteria which CUC intends to use to
compare the offerors’ submissions for this Pre-Qualified stage. CUC,
of course, reserves the right to modify the criteria. (Emphasis ours.)

" A criteria for pre-qualification evaluation which can be modified at the whim
of the evaluator after the offeror has paid $25,000 for the privilege of being evaluated
according to the criteria: is unreasonable and unfair.

The CNMI and CUC procurement regulations both state that the purpose and
policy for having these regulations is “to provide for increased public confidence in
the procedures followed in public procurement”, and “to provide safeguards for the

maintenance of a procurement system of quality and integrity.”

‘How can there be public confidence in a procurement system which announces
that the rules of the game, the criteria for evaluation expected to be followed, might

! CUC procurement regulation §1-101; Department of Finance procurement regula_ﬁon
§70-30.3-001(b).

Boo9



not be if CUC décides, for any reason, to change the rules/criteria after the proposals
- are submitted? The RFP itself says —

“The CUC reserves the right to reject a Pre-Qualification
Proposal for any reason... if, in its sole opinion, to do so would be in
the best interest of CUC.”

. A criteria that can be changed for any reason, at any time, is no criteria at all.
Further, any RFP that allows for such behavior specifically violates the procurement

.CUC procurement regulation §3-107(5) and Department of Finance
procurement regulation §70-30.3-210(h) both state that an award fo;' an RFP -
“... shall be made... taking into consideration price and the
evaluation factors set forth in the request for proposals. No other
- Jactors or criteria shall be used in the evaluation...” (Emphasis ours.)

Further CUC regulation §3-106(7) and Department of Finance regulation §70-
30.3-210(e)(1) both require that — :

“All evaluation factors stated in the soficitetion shall be
considered in determining proposals...” (Emphasis ours.)

Thus a new RFP must be issued with definite criteria and with no disclaimer
that CUC reserves the right to modify the criteria.

(b) The Evaluation Criteria Is V. d Ambiguous

~ The criteria at page 42 of RFP #07-001 is imprecise, vague, ambiguous and in
' some cases irrelevant.

For instance, CUC assigned a 10% value to a proposer’s “business
experience”. At page 42 this 10% is broken down as 4% for “location in or close to

the Marianas”. What is considered to be “close to the Marianas™? Would this mean a
neighboring island? Asia?

Six percent (or 60% of this 10% criteria of “business experience”) deals with
“Years of Experience”. That is essentially undefined and potentially irrelevant. Why
would a company’s experience from the 1980’s be more valuable than a company
which had significantly more experience in the 1990°s?
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Another criteria counting for 50 points (5%) is “Generation partner in at 30+%
or self’. That is incomprehensible. We don’t know what that means.

4. The Criteria For Pre- ification Violates The Pro ent Regulations.

The procurement regulations set forth exactly what is to be considered in

determining whether a bidder or offeror is “qualified” or “responsible”, see §70-30.3~ -

245. The criteria in the regulations concems the applicant’s financial resources, its

-performance record, its experience, integrity and organization. RFP #07-001 has

criteria beyond what is allowed by the regulations. For instance RFP #07-001 awards
evaluation points based upon the applicant’s location being close to the Marianas and
its plans to reinvest its profits in the CNMI. These (and other of the criteria at page
42 of the RFP) are not allowed under the regulations and have nothing to do with
whether the applicant is a responsible offeror, and as such, these criteria are unlawful.

5. Should Be A Sealed Bid Not An RFP.

“Officials with expenditure authority shall provide for full and open

competition through use of the competitive procedure that is best suited to the

circumstances of the contract action.”. (Department of Finance procurement

regulations §70-30.3-201.) The procedure that is best sulted to this type of contract is
the competitive sealed bidding procedure,

Seeking proposals pursuant to an RFP injects into the procurement process a
level of subjective evaluation that should not be present in a project such as this

.which is so significant to the public and to the economy. CUC should have hired an

engineering firm to put into writing exactly what CUC wants power generating
companies to do. CUC could then solicit bids from qualified bidders and then one
afternoon unseal ali the bids and award the contract to the low bidder. That is the
most cost-effective approach and the most logical procurement approach because it
eliminates the otherwise inevitable barrage of protests which are always filed when
the government instead solicits proposals which are evaluated subjectively.

This is a major reason for this protest. The RFP has a vague and ambiguous
set of criteria and it foreshadows the privatization RFP which will employ much the

same criteria. The inevitable result will be as before, a series of protests tymg up the

procurement in litigation for years.

CUC’s procurement regulations as well as the Department of Finance

-procurement regulations require a project like this to be awarded . pursuant to

competitive sealed bidding unless there are compelling reasons not to. Telesource

L TREE R
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O'Connor Berman Dotts & Banes

From:

To:
Sent:

"Michel N. El-Rahi" <melrahi@tscintl.com*>

"Nidal Zayed™ <nzayed@tscintl.com>; “Guptas_AOL Account™ <TeIeSKG@aol com>;
“O'Connor Berman Dotts & Banes™ <attomeys@sa|pan com>
Tuesday, March 27, 2007 2:55 PM

Subject: FW: NOTICE OF DEADLINE FOR CUC-RFP-07-001

~Yl

From: Prwatizabon Quc [maﬂho rpinfo@cuccnml.com)
Sent: Tuesday, March 27, 2007 2:20 PM

To: Privatization - CUC

Subject: NOTICE OF DEADLINE FOR CUC-RFP-07-001
Importance: High

Notice of Deadline — 2" April 2007 — midnight, Saipan local time.

Please note that the deadline for the closing of the Pre-qualrﬁcat:on stage and electronic
filing of the pre—qualification documents is midnight of 2nd April 2007, Saipan local time.

All the proposers are requested to comply with the deadline and also to ensure that the
required fee of $25, 000.00 is credited into the CUC account in time.

Our bank has advised us that they do nbt charge any local fee for the transaction.
However it is noticed that some banks in the originating country charges fees and they
do not transmit the total amount.

Proposers are therefore advised to confirm that all the corresponding fees are clarified

for a net transfer of the fee amount ($25,000.00, in this instance) and paid, without

deducting from the amount which will be credited to the CUC account
The submission deadline for hard copies (1 origina! + 7 copies) of the e-filed Pre-

Quaiification Proposal must be received by CUC, no later than 13 April 4.30pm,
Saipan local time.

EXHIBIT “A”



e Maili :
} Office of the Public Auditor PO Box 501399
g Commonwealth of the Northern Mariana Islands Saipan, MP 96950
World Wide Web Site: http://opacnmi.com E-mail Address:
Q 1236 Yap Drive mall@opacnmi.com
L] . n .
4 Capitol Hill, Saipan, MP 96950 Phone: (670) 322-6481

Fax; (670) 322-7812

May 2, 2007

Mr. Anthony C. Guerrero

Executive Director

Commonwealth Ultilities Corporation
3" Floor, Joeten Dandan Building

P. O. Box 501220

Saipan, MP 96950

Dear Executive Director:

Subject: Appeal by Telesource, CNMI, Inc. regarding the Commonwealth Utilities
' Corporation’s RFP 07-001

As you are aware, an appeal was filed with the Office of the Public Auditor (OPA) regarding the above-
referenced RFP. At this time OPA has received some information regarding the appeal, including a letter from
you on behalf of the Commonwealth Utilities Corporation dated April 9, 2007, and a letter from the Attorney
General dated April 30, 2007. The correspondence from the Attorney General stated that it was the opinion of
the Attorney General that “OPA has complete jurisdiction, power and authority to address the referenced
appeal.” As such, OPA will proceed with its review of the appeal at this time.

In order for OPA to properly review the appeal, OPA must be assured that it has received all information
necessary to the resolution of the appeal. Typically the Director of Procurement and Supply would give notice
to the contractor if award has been made or, if no award has been made, to all bidders and proposers who may
receive an award if the appeal is denied. See generally NMIAC § 70-30.3-505. The Director would also provide a
list of interested parties to OPA. In the instant case, however, there has been some confusion as to whether
Procurement and Supply or CUC is handling this procurement. Based upon the information received by
OPA, it appears CUC would have the information necessary to perform these functions. OPA is, therefore,
requesting that CUC provide a list of all interested parties and their contact information, including mailing
addresses, phone and fax numbers, to OPA. In addition, as it is imperative that all interested parties be
immediately informed of the appeal, OPA requests that CUC immediately provide a short written notice to all
interested parties informing them that the appeal has been filed with OPA. The notice should include a copy of
this letter and the list of contact information for all interested parties as attachments. The notice should advise
the interested parties to promptly provide OPA with any response or comments to the appeal and should direct
that copies of any correspondence with OPA should be provided to all other interested parties, including
appellant and CUC. As time is of an essence in all procurement matters and to avoid additional delay in this
matter, OPA is requesting that CUC advise the parties that OPA will allow comments on the appeal through
the close of business on Monday, May 14, 2007. Please note, due to the delay in the notice to the interested




parties, OPA will maintain a file of the written correspondence it has received since the filing of the appeal,
without attachments, which may be reviewed by any interested party during regular business hours Monday,
May 7* - Monday, May 14 at OPA’s office on Capitol Hill.

Please also advise OPA as to the current status of the procurement, with a copy to all interested parties.
Further, it appears that Telesource’s counsel was not provided a copy of your April 9* letter, as reflected by
your cc list. Please provide Mr. O’Connor a copy of that correspondence and include his law firm’s
information on the list of interested partzes.

Thank you for your attention in this regard. Please advise OPA if there is any delay in the notices to the
interested parties so that the deadline for comments may be adjusted accordingly.

Sincgrely,

Michael S. Sablan, CPA
Public Auditor

cc: Mr. Herman S. Sablan
Director, Div. Procurement and Supply
Mr. Matthew Gregory
Attorney General
Mr. Robert O’Connor
Telesource counsel




CUC RFP 07 - 001 - PRIVATIZATION OF THE CUC POWER SECTOR

Company Name

Contact person

Proposer’s Email

Address

—_

Telesource

Michel N. EI-Rahi

melrahi@tscintl.com

Mr. Michel EI-Rahi
General Manager
Telesource CNMI Inc.
PMB 402, PPP 10000
Saipan, MP 96950
Fax: 322-4505

Leonie Industries

Phillip Long

phil@shermanconsultinginc.com

Mr. Phillip Long

Senior Consultant-Asia Pacific Region
2001 Jefferson Davis, LLC

STE 1000

Arlington, VA 22202

Fax: 433-5363

L9

Osaka Gas

Tadasu Yano

tadasu-yano@osakagas.co.jp

Pacific Marine &
Industrial
Corporation

Narciso Paradela

Mr. Tadasu Yano,

Business Development Manager,
Osaka Gas Co., Ltd.

4-1-2, Hiranomachi,

Chuo-ku, Osaka, 541-0046, Japan
Fax: 81-6-6222-5831

Narcisopmic@pticom.com

Mr. Narciso Paradela
PMIC

Box 10001, PMB 805
Saipan, MP 96950
Fax: 322-6180

o

Leader Universal

Ken Liew

ken@leaderuniversal.com

Naeway Asset
Management
Company

Sang Lee

Mr. IR. KK Lawrence Gan, P.E.
General Manager

Power Project Development
Leader Universal Holdings Berhad
Suite 7A & 8A, Menara Northam
No. 55 Jalan Sultan Ahmad Shah
10050 Penang, Malaysia

Fax: 604-229-2333

bestbody@naver.com

Mr. Sang Lee

Director

Naeway Asset Mgmt Cao,

24-1, Yoido-Dong, Youngdeungpeo-gu
Seoul, Korea 150-010

Fax: 82-2-3775-2790

PTI

Larry Knecht /
Tonie Apatang

{onie.apatang{@copr.pticom.com

Mr. Larry Knecht

Acting General Manager
PTI

POB 500306

Saipan, MP 96850
Fax: 234-8575

<o

Marubeni Corp.

Moroo Shino

shino-m@&@mpdc.marubeni.co.jp

Mr. Shino Moroo

Marubeni Corporation

2nd Floor, Marubeni Corporation
4-2 ohtemachi, 1 Chome
Chiyoda-ku, Tokyo 100-8088

Japan

CUC RFP 07 001- CONTACT INFO FIRMS
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CUC RFP 07 - 001 - PRIVATIZATION OF THE CUC POWER SECTOR

Company Name

Contact person

Proposer's Email

Address

Western Pacific
Factors c/o Teker
Torres & Teker

[}

Diane Quinata

acctg@titqguamlawyers.com

10|/MAN Diesel

Chris Walker

Ms. Diana Quinata

Law Office of Teker Torres & Teker, P.C.
Suite 2A, 130 Aspinall Avenue

Hagatna, Guam 96910

Fax: 671-472-2601

cwalker@manbwhou.com

11]UNIPACIFIC

Kevin Chang

Mr. Chris Walker

Vice President Sales
Man B&W Group

2901 Wilcrest Dr.
Suite 345

Houston, Texas 77042

kevin@unipacific.com

Mr. Kevin Chang

Vice Director

Unipacific

13F No. 181

Fushing N. Taipei, Taiwan ROC
Fax: 886-945-604355
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